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TAX FLASH

The Guardians of Trusts in South African Law:  

 Navigating the roles of Founders, Trustees and Protectors  
Introduction 

The concept of trusts was introduced to South Africa 

during the British occupation. Soon after, the courts 

began to rule on cases involving the use of trusts, 

leading to the gradual development of South African 

trust law. Over time, many original trust concepts and 

doctrines were found to be incompatible with the local 

legal system and were either disregarded or modified. 

Later, the legislator codified certain aspects, resulting 

in the establishment of a uniquely South African trust 

regime. 

As we delve deeper into the intricacies of South African 

trust law, we encounter the enigmatic figures of 

enforcers and protectors. Who are these mysterious 

guardians, and what is their role in the trust 

arrangement? Are they merely an unnecessary 

accessory, a third wheel disrupting the harmony, or a 

welcome evolution that fortifies the framework of the 

trust? This article aims to provide an overview of the 

roles and responsibilities of the various parties 

involved in trusts. It will explore the foundational 

elements established by the founder, the critical 

fiduciary duties of the trustee, and the rights and 

expectations of the beneficiaries. Each section will 

shed light on the unique legal framework that governs 

trusts in South Africa, ensuring a comprehensive grasp 

of how this system operates and its significant 

implications. 

The Founder 

In South Africa, the founder of a trust is the individual 

or entity that establishes the trust. Trusts can have co-

founders, and founders can be either natural persons 

or juristic persons, provided they have the necessary 

capacity to act. The founder is responsible for creating 

the trust deed, which outlines all the terms, guidelines, 

and conditions of the trust. Typically, the founder also 

provides the initial property for the trust. It is essential 

that the founder transfers control of this property to 

the trustee. The founder may also serve as a trustee 

and/or a beneficiary, with the only restriction being 

that they cannot be the sole trustee and the sole 

beneficiary simultaneously. 

The Trustee 

Trustees play a critical role in the administration of 

trusts, and their actions are heavily regulated to ensure 

the proper execution of their duties. According to the 

Trust Property Control Act 57 of 1988 (“TPCA”), any 

person appointed as a trustee must be authorized in 

writing by the Master. This stipulation has been 

interpreted to mean that any juristic act conducted by 

a trustee without such authorization is null and void 

and cannot be subsequently ratified or validated. This 

requirement extends to the initiation of legal 

proceedings on behalf of the trust, as an unauthorized 

trustee lacks the necessary legal standing, rendering 

any such actions invalid. 

The fiduciary nature of trusteeship often necessitates 

that security be provided to ensure the proper 

administration of the trust. This obligation, akin to 

those imposed on curators, tutors, or executors, can 

be waived by the trust instrument, the Master, or the 

court. The Master possesses wide discretion regarding 

the provision of security, including the ability to 

exempt a trustee or adjust the level of required 

security. 

In South Africa, the office of trusteeship is well 

regulated. As a point of departure, there is no set limit 

on the maximum number of trustees. Moreover, it is a 

requirement that a trust must have an independent 

trustee. This ensures that the separation between 

control and enjoyment is maintained. Where there is 

no independent trustee, the trust will not be invalid on 

that basis, but the courts may well regard the trust as 

the alter ego of the founder. This means that the trust 

structure will be disregarded in its entirety. This is 
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especially paramount where the parties to the trust are 

related, such as in a family trust scenario. 

The Beneficiary 

Beneficiaries are the individuals or entities who directly 

benefit from the trust. In South Africa, beneficiaries can 

be specified by name, degree of consanguinity, 

membership of a specific class, or even as an 

impersonal object. There are no restrictions on who 

may be a beneficiary; this decision rests solely with the 

founder. The nature and extent of a beneficiary’s rights 

depend on the type of trust and the specific provisions 

outlined in the trust instrument. Beneficiaries are 

typically categorized as either income or capital 

beneficiaries. 

Beneficiaries' rights can be vested or contingent. 

Vested rights are immediately enforceable and are not 

subject to any conditions or contingencies, thus 

forming part of the beneficiary’s estate and being 

transferable or attachable. Conversely, contingent 

rights are realized only when all specified conditions 

are fulfilled. In discretionary trusts, the beneficiaries’ 

benefits are contingent upon the trustees exercising 

their discretion in favor of the beneficiaries. This means 

no right exists for the beneficiaries until the trustees 

act in their favor. The determination of when and how 

vesting occurs is dictated by the trust instrument. 

The Protector and Enforcer 

In some jurisdictions, particularly tax haven 

jurisdictions, the roles of protector and enforcer are 

included in trusts to retain greater control over trust 

assets by the founder. The protector’s office, which 

can be held by a natural or juristic person, has a 

fiduciary duty to advise and supervise the trustees. The 

protector’s decisions are typically governed by a 

majority rule if multiple protectors exist and can 

include founders, trustees, or beneficiaries. The 

enforcer, on the other hand, must ensure the trust’s 

terms and purposes are adhered to, fulfilling their 

fiduciary duties by accessing necessary documents 

and records and acting independently from the 

trustees. 

However, the concepts of protector and enforcer are 

not recognized in South African law, as the TPCA 

makes no reference to them. Despite this, there is no 

outright prohibition against including such roles in a 

South African trust. The extent to which courts will 

accept and recognize these provisions remains 

uncertain and may depend on the specific powers and 

duties assigned to the protector or enforcer. The 

inclusion of a protector or enforcer could blur the 

fundamental distinction between ownership and 

enjoyment inherent in South African trusts, potentially 

allowing the founder to indirectly control the trust. This 

is undesirable, as one key requirement is the founder’s 

relinquishment of all control over trust property. 

While protectors and enforcers could enhance trust 

administration by ensuring adherence to the trust deed 

and founder’s wishes, the risk of abuse necessitates 

stringent regulation. One potential regulatory measure 

could be the requirement that protectors and 

enforcers be independent, having no connections to 

the founder, trustees, or beneficiaries, thereby 

mitigating abuse risks while promoting positive 

outcomes. 

Conclusion 

The roles of founders, trustees, and beneficiaries are 

well-defined within South African trust law, ensuring a 

clear framework for the administration and benefit of 

trusts. The introduction of protectors and enforcers, 

while not traditionally recognized, presents an 

opportunity for enhanced trust governance, provided 

that stringent regulations are in place to prevent 

abuse. Understanding these roles and their 

implications is crucial for all stakeholders involved in 

trust administration, ensuring that trusts are managed 

effectively and in accordance with the founder's 

intentions. 

By navigating the complexities of these roles, we can 

better appreciate the unique legal landscape of South 

African trusts and the importance of maintaining a 

balance between control and benefit. This balance is 

essential for the integrity and success of the trust 

structure, ultimately serving the best interests of all 

parties involved. 

In light of the evolving complexities surrounding trust 

administration and the heightened focus on 

compliance, it is now more important than ever to seek 

professional advice. Engaging with experienced 

advisors ensures that all aspects of trust management 

adhere to current regulations and best practices, 

safeguarding the intentions of the founder and the 

rights of the beneficiaries. Professional guidance can 

help navigate the intricate legal landscape, mitigate 

risks, and ensure that trusts are administered with the 

highest standards of integrity and efficiency. 

 

Disclaimer  

The above information is intended to provide 

general guidance with respect to the subject 

matter. This general guidance should not be relied 

on as a basis for undertaking any transaction or 

business decision, but rather the advice of a 

qualified tax consultant should be obtained based 

on a taxpayer’s individual circumstances. 

Although our articles are carefully reviewed, we 

accept no responsibility in the event of any 

inaccuracy or omission. For further information 

please refer to the author. 
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Renmere is an independent tax and transaction 

advisory firm specializing in corporate and 

international tax structuring advice, solutions and 

support. Its diverse team has extensive 

experience, including as internal and independent 

external financial, legal and tax counsel.  

Renmere provides services across all industries 

and undertakes assignments throughout South 

Africa and the rest of Africa. The team operates 

from offices in Stellenbosch and Johannesburg.  

For more information contact us at: 
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About WTS Global                      

With representation in over 100 countries, WTS 

Global has already grown to a leadership position as 

a global tax practice offering the full range of tax 

services and aspires to become the preeminent non-

audit tax practice worldwide. WTS Global 

deliberately refrains from conducting annual audits in 

order to avoid any conflicts of interest and to be the 

long-term trusted advisor for its international clients. 

Clients of WTS Global include multinational 

companies, international mid-size companies as well 

as private clients and family offices. 

The member firms of WTS Global are carefully 

selected through stringent quality reviews. They 

are strong local players in their home market who are 

united by the ambition of building a truly global 

practice that develops the tax leaders of the future 

and anticipates the new digital tax world.  

WTS Global effectively combines senior tax 

expertise from different cultures and backgrounds 

and offers world-class skills in advisory, in-house, 

regulatory and digital, coupled with the ability to 

think like experienced businesspeople in a 

constantly changing world. 

For more information please see: wts.com 
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